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Establishment of School Boards

Virginia Constitution: Article VIII, Sec. 7

• The supervision of schools in each school division shall be 

vested in a school board, to be composed of members 

selected in the manner, for the term, possessing the 

qualifications, and to the number provided by law.

Va. Code § 22.1-28. Supervision of schools in each 

division vested in school board.
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Individual School Board Members
Va. Code § 22.1-71. School board constitutes body corporate; corporate 
powers.

The duly appointed or elected members shall constitute the school board. 
Every such school board is declared a body corporate and, in its corporate 
capacity, is vested with all the powers and charged with all the duties, 
obligations and responsibilities imposed upon school boards by law and 
may sue, be sued, contract, be contracted with and, in accordance with the 
provisions of this title, purchase, take, hold, lease and convey school property, 
both real and personal. School board members appointed or elected by 
district or otherwise shall have no organization or duties except such as 
may be assigned to them by the school board as a whole.
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§ 22.1-79. Powers and duties. 

• See that the school laws are properly explained, enforced and 
observed

• Secure, . . . as full information as possible about the conduct 
of the public schools . . .and take care that they are conducted 
according to law and with the utmost efficiency

• Care for, manage and control the property of the school division

• Provide for the consolidation of schools or redistricting of school 
boundaries

Statutory Powers and Duties
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§ 22.1-81. Annual report.

Each Board must prepare annual report to the Virginia Board of 
Education by Sept. 15

§ 22.1-86. Meetings of people of school division; local 
committees.

Call public meetings for consultation in regard to school matters

§ 22.1-78. Bylaws and regulations.

Each Board adopts its own bylaws for management of its business 
and supervision of schools

Statutory Powers and Duties
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School Property

§ 22.1-131. Boards may permit use of various school 
property; general conditions; electric vehicle charging 
stations.

Board may permit the use of school property in any manner it 
deems proper
• Use cannot impair the efficiency of schools
• Superintendent to report to the Board how school 

property used monthly
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Student Discipline

§ 22.1-277.05 Long-term suspensions; procedures; readmission

• All students suspended 11-45 days have a right to a hearing before 
Board, Superintendent, or designee

• Appeal to full Board required if hearing by Superintendent or 
designee

§ 22.1-277.06. Expulsions; procedures; readmission.

• Any student expelled has the right to a hearing before the Board

• School Board not prohibited from assigned to alternative education
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Student Discipline
§ 22.1-287. Limitations on access to records.
No teacher, principal or employee of any public 
school nor any school board member shall permit 
access to any records concerning any particular 
pupil enrolled in the school, unless the person is

• Parent of student
• A person for whom parents have provided consent
• A superintendent, principal, or teacher of student
• Law enforcement or CPS official in course of duties
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Personnel
§ 22.1-293. School boards authorized to employ principals and assistant 
principals.
Board, upon recommendation of the division superintendent, may employ 
principals and assistant principals. Principal shall supervise the operation and 
management of the school in accordance with the rules and regulations of the 
school board and under the supervision of the division superintendent.

§ 22.1-295. Employment of teachers.
Teachers in the public schools of a school division shall be employed and 
placed in appropriate schools by the school board upon recommendation of 
the division superintendent.
Boards shall adopt employment policies and practices designed to promote 
the employment and retention of highly qualified teachers and to effectively 
serve the educational needs of students. 
Boards shall develop a procedure for use by division superintendents and 
principals in evaluating teachers. 
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§ 22.1-70.  Powers and Duties of Superintendent Generally.

A division superintendent shall perform such other duties as may be 
prescribed by law, by the school board and by the State Board.

The school board serves as the board of directors making broad policy 
decisions while the superintendent serves as the CEO implementing 
those policies and runs the system on a day-to-day basis.

However, the analogy is not a perfect fit. Unlike corporate America, the 
school board is not free to make its own rules, but it must operate 
within the statutory framework set forth by the Constitution and 
statutes of Virginia.

Powers and Duties of Superintendent
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ACPS Policy CBA

As chief executive officer of the school board, the superintendent

• attends school board meetings,

• implements school board policies and ensures that they are posted on the 
division’s website,

• reports to the school board about the status of programs, personnel and 
operations of the school division,

• recommends actions to the school board,

• facilitates communication between the school board and school personnel,

• assists the chairman in developing agenda of meetings of the school board, 
and

• develops regulations as directed by the school board.

Powers and Duties of Superintendent
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ACPS Policy CBA

The superintendent supervises personnel 

• organizes recruitment of personnel, reassigning personnel 
in accordance with school board policy,

• administering personnel policies and programs,

• supervising evaluation of personnel, and providing for 
maintenance of up-to-date job descriptions for all 
personnel

• supervises the principals and assistant superintendents

Powers and Duties of Superintendent
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Personnel
§ 22.1-297. Assignment of teachers, principals and 
assistant principals by superintendent.
A division superintendent shall have authority to assign to their 
respective positions in the school wherein they have been 
placed by the school board all teachers, principals and 
assistant principals. If the school board adopts a resolution 
authorizing the division superintendent to reassign such 
teachers, principals and assistant principals, the division 
superintendent may reassign any such teacher, principal or 
assistant principal for that school year to any school within such 
division, provided no change or reassignment during a school 
year shall affect the salary of such teacher, principal or 
assistant principal for that school year.
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Personnel
§ 22.1-309. Notice to teacher of recommendation of 
dismissal; school board not to consider merits during 
notice; superintendent required to provide reasons for 
recommendation upon request.
• Superintendent must provide reasons in writing
• Within 10 days of notice of dismissal, teacher may request a 

hearing
• During such 10-business-day period and thereafter until 

a hearing is held in accordance with the provisions of 
this section, if one is requested by the teacher, the 
merits of the recommendation of the division 
superintendent shall not be considered, discussed or 
acted upon by the school board except as provided for 
in this section.
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Personnel

§ 22.1-313. Decision of school board; generally.

• Board shall retain its exclusive final authority over 
matters concerning employment and supervision of its 
personnel, including dismissals and suspensions.

• Teacher may be dismissed by majority of board

• Board must give decision in writing within 30 days
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Board Members “Getting in the Weeds”

There are compelling practical reasons for board members to 
leave implementation and administration up to the 
Superintendent and his/her staff and to go through the 
Superintendent rather than deal with students/parents/staff 
directly:

• The discipline of students and employees involve serious due 
process concerns;

• The due process clause entitles an individual to a fair and 
impartial hearing;

• If a school board member is directly involved in student or 
personnel matters, he or she cannot sit as a school board 
member when the matter comes before the board
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Other issues we see with Board Members becoming 
involved in the details of personnel or student matters 
include:
• Board Member acting on incomplete or inaccurate 

information;
• Subjecting themselves to potential liability for statements 

made to the parent/staff member
• Creating a conflict that prevents them from sitting with the 

Board if the matter comes before them

Board Members “Getting in the Weeds”
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Other Issues

We have had individual board members request an individual 
employee’s personnel file, or something of a similar nature. 

• We advise administrators to refuse such requests unless 
and until the school board itself authorizes the release of 
the material;

• Board members should be concerned with access to such 
information because much of the information that comes 
into the possession of an administrator is confidential and 
you stand a very good chance of being sued if the 
information leaks out, even if you did not do it;
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Areas of Liability for School Boards
and Members

Constitutional and Civil Rights
1. First Amendment

a) Freedom of Speech for students, employees, members of the 
public

b) Freedom of Religion for students, employees, and members of 
the public

2. Fourteenth Amendment
a) Due Process for Students and Employees
b) Equal Protection for Students and Employees

Personal Liability for Actual and Punitive Damages and Attorneys’ Fees

Not immune if administrator or school board member knew or should 
have known the acts violated clearly established rights or if member 
acted with malice or utter disregard for the rights of the individual
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State and Local Conflict of Interest Act
Prohibited Conduct -- § 2.2-3103

a. Soliciting or accepting money or other thing of value, except official 
compensation, for performing official services.

b. Offering or accepting money or other thing of value for obtaining job, 
promotion or contract for another person with any governmental or 
advisory agency.

c. Use of confidential information for economic benefit.

d. Accepting money or other thing of value, other than political contributions 
actually used for that purpose, that reasonably tends to influence member 
in performance of official duties.

e. Accepting any business or professional opportunity when the member 
knows that there is a reasonable likelihood that the opportunity is being 
afforded the member to influence the performance of official duties.
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State and Local Conflict of Interest Act
Prohibited Conduct -- § 2.2-3103 (continued)

f. Accepting a gift from a person whose interests may substantially be 
affected by the member’s official duties under circumstances where the 
timing and nature of the gift would cause a reasonable person to question 
the member’s impartiality.

g. Accepting gifts from sources so frequently as to raise an appearance of 
the use of the public office for private gain.

h. Using the member’s position to retaliate or threaten to retaliate against 
any person for expressing views on matters of public concern or for 
exercising any right that is otherwise protected by law.
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Remember FOIA

• If more than 2 of you are discussing public business, it’s a 
meeting under FOIA

• Agenda packets and all materials furnished to members of the 
school board for a meeting must be made available for 
public inspection at the same time such documents are 
furnished to the members of the public body

• Avoid “replying all” to emails to all board members

• FOIA violations can result in a civil penalty up to $1,000
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Ways to Avoid Liability
A. Stay current on legal developments -- ignorance of the law is no excuse.

B. Do not discuss personnel or student cases in public or with affected 
individuals.

C. Do not voice an opinion as to the disposition of a personnel or student 
matter before hearing all of the facts in an appropriate forum (i.e. 
discipline or grievance hearing).

D. Do not discuss confidential information with persons who do not have a 
legitimate need to know.

E. Remember that you have no authority except when sitting with the Board 
or as may be assigned to you by the Board.

F. Remember that if you assume the role of a staff member, you may also 
assume the liability of a staff member.
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Relevant Cases

Dennis v. County School Bd., 582 F. Supp. 536 (W.D.Va. 
1984).

Section 22.1-295 appears to contemplate for the 
superintendent a role in the screening of all applicants to 
ensure that everyone considered by the school board 
possesses suitable qualifications and moral character.  The 
superintendent has no authority to hire or fire.  The school 
board shall retain its exclusive final authority over matters 
concerning employment and supervision of its personnel, 
including dismissals, suspensions and placing on 
probation. 
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Relevant Cases

Banks v. Sellers, 224 Va. 168, 294 S.E.2d 862 (1982).

A division superintendent of a public school system is a 
supervisory official who exercises powers involving a 
considerable degree of judgment and discretion.  

Pleasants v. Commonwealth, 214 Va. 646, 203 S.E.2d 
114 (1974).

"A local school board, as with other bodies corporate, can 
act only through its duly authorized agents and, of 
necessity, must delegate responsibility for the day-to-day 
operation of schools to its agents and employees."
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Relevant Cases

Chadwell, et al., v. Lee County School Board, 535 F. Supp. 
2d 586 (W.D. Va. 2008).

“These cases should be a lesson to local school board 
members, if one is needed, of the danger of their 
micromanagement of personnel issues. . . it is far better for 
school board members, most of whom are part-time volunteers, 
usually ill-paid for their time spent, to concentrate on selecting a 
well-qualified professional superintendent . . . When school 
board members do not follow these principles, not only will 
education in their community likely suffer, but they will expose 
themselves to the liability described in this opinion.”
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Thank You!

Wade Anderson, Esquire
Sands Anderson PC

1111 East Main Street, P.O. Box 1998
Richmond, Virginia 23218-1998

(804) 648-1636
BKing@SandsAnderson.com
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